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BEFORE THE
DEPARTMENT OF TRANSPORTATION

WASHINGTON, D.C.

In Re

)

Advance Notice of Proposed Rulemaking ) Docket Nos. OST-97-2881

Computer Reservation System Regulations) OST-97-3014

Notice No. 97-9 ) OST-98-4775
)

COMMENTS OF TRAVELOCITY.COM

Travelocity.com (“Travelocity”) submits these comments in response to
the July 24, 2000 Supplemental Advance Notice of Proposed Rulemaking (“the
Supplemental Notice”) in the above-captioned dockets. Travelocity is an
independent, publicly traded company (NASDAQ: TVLY) and a leading provider
of consumer - direct travel distribution over the Internet.” We assume for the
purposes of these comments that CRS regulation will continue in the United
States in some fashion (as it does in Canada and the European Union).
Therefore, Travelocity’s comments are focused exclusively on the Department’s
inquiry into whether it “should adopt any rules covering the distribution of airline

services through the Internet,” and, if so, what rules.

' Travelocity was formerly a business unit of Sabre Inc. By virtue of a merger with Preview
Travel, Inc., effective March 7, 2000, Travelocity became a separate, publicly traded company
with its own board of directors. Sabre indirectly owns an approximate 70% of the equity of the
company. The relationship between Travelocity and Sabre is governed by a number of publicly
filed inter-company agreements; under Travelocity’s corporate charter, material changes in those
agreements must be approved by directors not affiliated with Sabre.



To answer this question, the Department should determine whether
practices akin to those that led to the adoption of the original CRS rules in 1984
and their amendment in 1992 might recur on the Internet. We believe that not
only might those practices recur — but that the series of coordinated activities by
maijor air carriers in recent months to assert joint control over Internet travel
distribution poses an imminent threat to competition that will injure airline
passengers if left unchecked.

The first section of this submission provides the Department background
on developments in the Internet channel and, in particular, more detail on the
collective effort by the major airlines in the U.S. to set up jointly owned and
operated Internet travel agencies. The second section of these comments sets
forth Travelocity’s position and our proposal to revise the CRS rules so as to
ensure consumers are protected from deceptive and anti-competitive practices in
shopping for and purchasing air transportation, whether they book via the
Internet or offline. The final portion of this paper responds to remaining
questions raised by the Department in its Supplement Notice.

. Background

In the late 1970’s, the airline industry launched the first CRSs — which
represented perhaps the first networked industry infrastructure for electronic
commerce. This was a revolution in its time. This important technological
innovation provided travel agents with virtually instantaneous access to the flight
schedules, fares and availability of virtually all airlines and other travel suppliers.

Any student of aviation history will know that the introduction of these systems



changed much more than travel distribution. The systems had an immediate, and
beneficial impact, on airline competition itself and accelerated the effects of airline
deregulation, by allowing travel agents quickly to compare all available fares, by
enabling carriers to publish schedule changes electronically and by providing instant
“shelf space” to new entrants and smaller carriers.

Ultimately, carrier ownership of the major automated channel of airline ticket
distribution presented a serious issue for regulators concerned about airline
competition.  Not surprisingly, the airline owners had sought to maximize their
profits and recover huge start-up investments in the new technology by reserving
the best shelf-space on the computer screens for their flights and by otherwise using
their ownership of the systems to their advantage and to their competitors’
disadvantage. (Allegations about these practices centered on the use of display
bias, the withholding of fare data and other selling tools by airline CRS vendors from
competing systems, and the establishment of booking fees that discriminated
among carrier participants.) After extensive investigation, Congressional hearings
and public comments, the Department’s predecessor, the Civil Aeronautics Board
decided that consumers, small air carriers and competition generally in air
transportation were being harmed by various practices of the airline “system
owners.” Thereafter, the original CRS regulations were promulgated. The
Department reaffirmed many of these findings in 1992.

The question of whether the Department “should adopt any rules covering
the distribution of airline services through the Internet” must be answered through

the prism of this history. Then, as now, the Department was required to assess the



impact of new technologies on airline competition and to respond to arguments (by
major air carriers who opposed rules) that regulating airline business practices was
tantamount to “regulating” technology itself and would stifle further innovation.
Then, as now, the Department needed to determine whether marketplace forces
alone were sufficient to curtail potentially harmful conduct, given the institutional
incentives of airlines owning the automated means of distributing tickets to favor
their own services. Then, as now, the real issue was the role and necessity of
automated travel distribution in preserving a competitive airline industry.

A. Rise of Internet Travel Sites

Since the Department’s last review of the rules in 1992, the Internet has
emerged as a vital and rapidly expanding channel for the distribution of air
transportation information and services to consumers. Travelocity was launched in
March 1996 as one of the first online travel sites. Today, there are hundreds of
travel agents online, both traditional agents with web sites and Internet-only travel
agencies. Forrester Research predicts that by the end of 2000 14.9 million U.S.
households will spend $12.2 billion for leisure travel on the Internet. Still, however, a
small percentage of all airline ticket sales occur via the Internet (estimates range
from 4% to 8%.)

Despite the relatively small size of the online business today, the presence of
large online travel agencies offering travel options directly to consumers, like the
introduction of CRSs themselves 25 years ago, is already having a profound effect
on airline competition. That is what makes this rulemaking so important. Because

online travel agencies are typically unaffiliated with any air carrier and operate on



commissions that are capped at $10 a roundtrip in most instances and that do not
increase with the price paid by consumers, these sites do not exist to maximize air
carrier profits. Thus, competition among such sites has driven them to innovate in
ways that allow consumers to effectively bypass airline yield management and the
complex morass of airline, hub-based pricing.? These independent online travel
sites help consumers find low fares and, through the use of e-mail, context-sensitive
banner advertising and other technologies, create marketing opportunities for small,
start-up carriers and large carriers alike.

B. Benefits of Independent Travel Sites

Independent travel sites are becoming more popular each day, and the pace
of consumer innovations is increasing.  Travelocity is proud of the award-winning
innovations it has introduced to its customers. These include such things as: (1)
“alternate airports,” a feature that automatically advises the consumer of cost
savings available by driving to alternative-city airports (often bypassing hub airports
in favor of smaller airports where low-cost carriers operate) in response to a given
fare request;® (2) “best fare finder,” the pioneering online search mechanism that
allows customers to check flight availability based on fares (rather than the reverse);
and (3) “dream maps,” which enable consumers to build their own bargain vacations
(users specify a specific dollar amount and type of “theme” vacation, such as beach,

ski or national park visit and immediately see a map of possible destinations and the

2 As noted by one industry analyst, “the philosophy [of independent travel web sites] is to push the
price lower — a complete reversal of the aims of an airline’s own yield management team.” Reuters
Finance (Feb. 23, 2000) at www.biz.yahoo.com.

¥ In this service, Travelocity will show cheaper fares for travel between alternative airports located
near the consumer’s selected departure and arrival airports. An example is attached as Exhibit 1.



distance they can travel at the price they are willing to pay.)* Travelocity and other
independent online travel sites have invested hundreds of millions of dollars in
improving the speed and functionality of their sites, and in attracting new users to
shop for travel online.”

Independently owned Internet travel agencies also operate in ways that
frustrate carrier attempts to monitor the pricing practices of their competitors, thus
encouraging price discounting by major carriers and enhancing market penetration
by start-up airlines. One case in point: major air carriers invest significant resources
checking competitive pricing activity via CRS databases and other market
intelligence. But independent travel sites using Internet technologies undermine
these efforts. For example, Travelocity has offered limited-time fare specials that
are available solely through targeted e-mail promotions offered only to the e-mail
recipient or made available only if the user clicks on a banner ad. Such promotions
have been particularly effective for smaller low-cost carriers and new entrants,
especially in their efforts to compete in major carrier hub markets where “detection”
of price discounting carries greater risk.

C. Airline Web Sites

Given the success of online sites such as Expedia and Travelocity, the major
airlines began in the late 1990’s to pay much closer attention to this emerging
channel of distribution. They responded, initially, by competing with their own web

sites. For the most part, the early web sites introduced by airlines were designed to

* An example of Dream Maps is attached as Exhibit 2.



primarily attract the already-loyal customer. Transportation Research Board Report
at 128 (“travelers attracted [to airline sites are] loyal customers”) ® These sites, in
some cases, later evolved such that they now offer the “comparison shopping”
capabilities found on independent travel sites.

With some notable exceptions (such as Southwest.com), the proprietary web
sites of the individual airlines did not succeed in convincing customers to abandon
neutral, comprehensive web sites offered by independent travel agencies. As
evidenced at an IATA meeting in February 2000, some within the industry became
increasingly concerned that, absent decisive action by them, “non-airline entities can
use [Internet] technology to interpose themselves in our business.”” As one IATA
official noted, airlines were “less aggressive” than other industry participants to adopt

the Internet, thus increasing the airlines fear of losing control over distribution.®

D. The Maijor Carriers’ Jointly Owned Online Travel Agency

It was in this context that, by mid-1999, four major airlines had commenced
private discussions about forming a jointly owned and operated Internet travel

agency. By November of 1999, these carriers—United, Delta, Continental and

° As aresult, in 1999, it was estimated by the Travel Industry Association, 85 million travelers
booked flights on sites such as Travelocity, Expedia and Priceline. “A Major Website,” Time (June
14, 2000).

®Asa telling indication of the airlines’ lack of commitment to their own travel web sites, one
industry report found that “many airlines spend under $5 million marketing their web sites, most
under $1 million,” while leading on-line travel agencies spend on average over $20 million per
year on sales and marketing. PhoCusWright Yearbook 1999 at 32.

" IATA Legal Symposium on eCommerce at Slide 5 (February 2000), attached as Exhibit 3.

% Id. at Slide 8.



Northwest—finally announced the formation of their joint site, now named Orbitz.°

(American joined the other major carriers as an owner of Orbitz in April 2000.)
Orbitz eventually “negotiated” a contract with each of its owners and other
participants that is undoubtedly unique in the history of travel agencies — a
commitment that it will have every last seat and every fare the airlines ever make
available to their own reservations agents and to their alliance partners. Orbitz is, in
effect, a virtual extension of the internal reservations capabilities of each of its
participants.

According to public information, industry discussions on forming a joint online
travel agency with “special” access to key low fares and inventory began as the
result of meetings at the airline trade association, the Air Transport Association
("ATA"). These discussions were, reportedly, a response to the growth of
independent Internet travel agents and the perceived, continuing high costs of the
agency channel generally, and had been “taking place for months” before a formal

proposal was made.” '°

(See also Answer of United Air Lines Inc. to Third-Party
Complaint, Association of Retail Travel Agents v. Continental Airlines, et al., Docket
No. OST-99-6691 at 5 (January 28, 2000) (stating that “T2,” as Orbitz was then

known, was initiated as a result of on-going communications between major

® As discussed below, some two dozen airlines have reportedly joined Orbitz as non-equity
participants. The carriers include: Aeromexico, Air Canada, Air France, Air Jamaica, Air New
Zealand, Alitalia, All Nippon Airways, Aloha, American Airlines, American Trans Air, Ansett
Australia, Air Tran Holdings, Asiana, Austrian Airlines, British Midland, COPA Airlines, CSA
Czech Airlines, Hawaiian Airlines, Iberia, KLM Royal Dutch Airlines, Korean Air, LTU Intl,
Mexicana, Midwest Express, Midway Airlines, Sabena, Spirit, Swissair, Singapore Airlines,
Vanguard Airlines, and Varig. “Two Dozen Airlines Join Web Site Led by Four U.S. Majors,”
Aviation Daily (Jan. 14, 2000).

' “Agents Crying Foul Over Airline Web Site,” Travel Agent (Nov. 15, 1999).



carriers). Eventually, and evidently after intervention by antitrust counsel, Boston
Consulting Group (“BCG”) was brought in as a third party consultant to launch the
site.

There can be little doubt that Orbitz was, and is, a collective and coordinated
response by the five largest air carriers in the United States to the nascent threat
that large online travel agencies may “commoditize” the airline business. As
explained by one of the owners in Congressional testimony, Orbitz was created by
the major carriers out of concern that “electronic travel agents, Travelocity and
Microsoft's Expedia in particular, were in danger of completely dominating this

space, to the detriment of the travel providers themselves.”""

Thus, in response,
these carriers agreed to form their own travel agency and to limit key fares and

inventory to Orbitz alone.

The announcement of Orbitz by the major U.S. airlines has spurred still other
industry “joint ventures” designed to change the landscape of travel distribution.

Thus, this summer, a new web site known as Hotwire (www.hotwire.com) was

launched. Hotwire is owned by a group of large airlines and also backed by private
investors. According to those who have raised objections to this site, Hotwire will
enjoy a competitive advantage over other travel agencies of the same type that
Orbitz enjoys. These critics point out that, just as Orbitz by creature of contract will
have unique access to special classes of published inventory of its airline owners,

Hotwire will have special rights to certain unpublished inventory offered jointly by the

' Senate Subcommittee Hearing on Antitrust, “Airline Competition: Clear Skies or Turbulence
Ahead’?, p.71-73, May 2, 2000.
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major carriers known as “opaque” fares.'>  Where Orbitz is directed at constraining
the growth of independent on-line travel agencies offering published fares, Hotwire
is reportedly directed at constraining the growth of large consolidators (such as

Cheap Tickets) who offer “net fares” or other marked-up inventory to the public.

E. The Orbitz “Participating Carrier Agreement”

One indication of how the carrier-owners intend to operate Orbitz can be
found in the draft non-equity Airline Charter Associate Agreement.”® By reason of
this Agreement, participating carriers may no longer run exclusive promotions with
online competitors of Orbitz; rather, they must give Orbitz continual access to all
“published fares,” a term that is very broadly defined under the Agreement to include
virtually every fare in a given airline’s inventory. This includes: (1) any fares
published in a CRS; (2) any fares, and corresponding inventory, published in the
carrier's internal reservation system;' (3) “Internet” fares, including those offered via
e-mail to targeted consumers; (4) promotional fares offered to the general public;

and (5) fares offered to travel consolidators. (See exhibit A to the Agreement.)

' These are deeply discounted fares that are offered in a manner such that the purchaser cannot
discern the name of the carrier operating the flight before making his purchase decision. The
purchaser only knows the fare, the number of stops, and the approximate time of day of
departure/arrival. Opaque fares thus enable the major airlines to offer a joint product that allows each
to sell off discount seats with little risk of dilution of sales by each airline to its frequent customers.
Perhaps as importantly, this product also allows the participants to combine their “cheap seats” in a
manner that allows them to compete, as a group, more effectively against discount airlines such as
Southwest than any of them could compete individually.

" A copy of the Agreement is attached as Exhibit 4. The agreement among the equity owners
has not been made public.

"“This is critical as this amounts to an agreement by all participating carriers to provide “last seat
availability” and internal inventory access to Orbitz.
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Moreover, participating carriers are required to abide by the terms of an
onerous “‘most favored nations’/non-competition clause that obligates them to
provide Orbitz with the same low, promotional fares they provide at their own
individual web sites. Therefore, upon joining Orbitz, a participant such as Midwest
Express may no longer run a sale offering “10% off all fares” purchased through that
carrier's Web site, unless it also makes those fares available to Orbitz. As Orbitz
has made it widely known that it plans a “major launch” with $50 to $100 million in
advertising and marketing, it does not seem very likely that consumers would need
to frequent the Web sites of the participating carriers any longer. This is particularly
true for the web sites of the smaller carriers, who typically lack effective frequent

flyer programs and other devices to command customer loyalty.

Orbitz thus acts as a device to dampen competition among the individual web
sites of its participants. As such, this aspect of Orbitz represents an important shift
in airline competition and is illustrative of the dangers of allowing unregulated airline
ownership of major distribution channels. Southwest, America West, Alaska Airlines
and other carriers have demonstrated in the marketplace that single carrier sites can
be very effective marketing and sales tools and can benefit consumers by offering
more choices. These choices in turn lead to price competition and lower fares.
Upon the launch of Orbitz, such competition will be severely curtailed. As
characterized by one airline participating in the venture, “[Orbitz] is an example of
‘creativity speaking’ within the airline industry, where airlines sometimes find it is to

their advantage to co-operate rather than com[pete] head on.”'®

> “Airlines Maneuver for Internet Advantage,” Business Courier (Jan. 28, 2000).
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As if the most favored nations protection were not sufficient, the Agreement
goes further to ensure that Orbitz will have fares that are not made available to other
travel agencies, thus diminishing their competitive viability. The Agreement provides
strong incentives for participating carriers to provide their very lowest fares—the sine
qua non of consumer Internet travel purchases—exclusively to Orbitz. Each
participating carrier is obligated to provide Orbirtz with substantial “In-Kind
Promotions” running into millions of dollars'® for the first 12 months of the
Agreement. Among other things, “In-Kind Promotion” obligations can be satisfied by
offering “exclusive promotions or fares available only on” Orbitz or the participating
airline’s own Internet travel site."” Orbitz also has the right to mutually develop the
exact terms of the In-Kind Promotional plan and to determine how such obligations
will be satisfied by the smaller carriers, and can withhold certain rebates if the carrier
and Orbitz fail to develop a mutually acceptable promotional plan and/or if the carrier
fails to adhere to the terms of that plan. '® Another troubling aspect of the Orbitz
participating carrier agreement (and one that raises privacy concerns) is that the
participating carriers can satisfy the In-Kind marketing obligations by providing Orbitz

with “passenger database information” and “competitive purchaser names” —i.e., by

'® The exact total is calculated by the carrier's “Market Share multiplied by ___ million U.S.
dollars.” Agreement at Paragraph 2.2.

" The value of these exclusive fares is calculated by the difference between the exclusive fare
and the next-highest fare offered elsewhere, times the number of tickets. If the fare is made
available on Orbitz and not on the offering carrier's own web site, a 100% credit is applied toward
the in-kind requirements; if the carrier determines to offer the fare independently, the credit is
lowered to 75%. (See exhibit B to the Agreement.)

'* See Agreement at Paragraph 3.4.
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providing e-mail addresses of passengers who booked travel through another on-

line agency). (See exhibit B to the Agreement.)

The modus operandi of Orbitz and similar “joint ventures” among major air
carriers is clear: to use control over airline inventory (the founding Orbitz airlines
alone share nearly 90% of domestic air travel'®) to ensure supplier dominance of the
newly emerging Internet travel business. Industry analysts largely agree with
Orbitz’s founding carriers that, although the site has not yet launched, it should be a
formidable force in the market when it doe. “Due to its size and backing, [Orbitz] will
eventually take its place among the top three travel sites for both traffic and sales.”
“Top Airlines’ New Travel Site Will Succeed,” The Forrester Brief (Jan. 24, 2000).
Orbitz itself is now making similar bold claims. While Orbitz representatives position
the company before Congress and other regulators as “just another little Internet
start-up,” Orbitz is telling the travel industry otherwise, with its CEO reportedly
stating that it anticipates beginning its launch with as many visitors as are enjoyed

by Amazon.com, the largest Internet retailer in the world.

F. The Risk of Orbitz

The formation of joint airline travel agencies such as Orbitz and the collective
use of access to specially priced inventory as a competitive weapon against
independent travel agencies represent a serious threat to a competitive travel

distribution industry.  This is not because the maintenance of a viable independent

% “In addition to the nearly 90% share of domestic air travel commanded by [Orbitz's] founding
partners, [its] participants now represent over 80% of all domestic revenues derived today. “An Air
Battle Comes to the Web,” Fortune (June 26, 2000).
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alternative to airline-owned distribution is necessarily a priority in its own right. But
such an alternative is important to ensuring competition in air transportation itself.

The debate over Orbitz is thus reminiscent of the original controversy over
CRSs, which resulted in the current regulations. As the Department notes in the
Supplemental Notice, “each system’s owner airline had the ability and incentive
to use the system to prejudice airline competition and give consumers misleading
or incomplete information in order to obtain more airline bookings.” Based on
publicly available information about Orbitz, and its goal and intention of
withholding and restricting access to critical information (namely low air fares and
inventory), there is a substantial risk of history repeating itself in the sale of air
transportation on the Internet.

Some parties are publicly opposed even to the formation of Orbitz and
similar airline-owned travel agencies. These parties include Consumers Union,
Consumer Federation of America and Southwest Airlines (a carrier frequently cited
as aligned with the interests of consumer). %° Travelocity is not opposed to the
formation of airline-owned travel agencies. Travelocity welcomes new competition —
which will ultimately lead to more innovation, better products and services for
consumers. With appropriate safeguards, such ventures could fairly compete in the
Internet channel. As detailed further below, the Department should update its CRS
rules to ensure that consumers have access to full, fair and unbiased air

transportation information via the Internet.

*Ironically, Orbitz calls itself the “Southwest” of travel distribution. The real Southwest
apparently believes otherwise.
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il The Department should extend the CRS rules to ensure consumers are
protected from deceptive and anti-competitive practices in accessing
air transportation information via the Internet.

As the distribution of air transportation information and services
increasingly moves to the Internet, the Department’s objective of protecting
consumer access to complete, accurate, timely and unbiased information is no
less relevant or important. There is nothing about the Internet that suggests that
business practices that would be illegal offline or on the telephone should be
exempt from regulation because they occur via a personal computer connected
to the World Wide Web. For consumers, online travel sites have become an
important source of information and means to shop for and purchase air
transportation. If airlines are permitted to collectively restrict the flow of key
information to a few favored agents the airlines own or control, competition will
be harmed. In the short term, increasing numbers of independent online travel
agents will be unable to compete.

Over time, as competition in the channel diminishes, so will innovation.
Would an online travel agent owned by the major carriers have been the first to
invest in developing technology such as Travelocity’s “alternate airport” product —
which may divert customers to other airlines away from the major carriers’ hubs?
Would a joint industry travel agent develop technologies that work against airline
yield management?

Perhaps even more compelling, if Orbitz were to simply follow the well

publicized blue print of its consultants (BCG), it will: (i) attempt to position itself

with consumers as not affiliated with or controlled by its owner-airlines, (ii) deny
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access to information to its rivals, the so-called “neutral navigators” aligned with
the interests of consumers, so as to keep such sites from achieving “critical
mass”, and (iii) as competition lessens, inject subtle bias into its displays of
information to drive additional business to its owners.?’

A. The Department’s rules in part 255.4 prohibiting display bias should be

revised so that they apply to any travel site that offers consumers the
schedules, fares, or availability of more than one carrier.

To eliminate the potential for such unfair and deceptive conduct in the sale
of air transportation via the Internet, the Department should expressly apply its
anti-bias rules to any Internet travel site that offers flight information, such as
schedules, fares, rules or availability, concerning more than one carrier. This
rule should apply to online agents, traditional travel agents offering a Web site,
airline sites that allow interline bookings, or airline joint venture sites like Orbitz.
Such an extension would preserve for consumers the protection that is already
provided today for professional travel agents. [n the consumer-direct channel,
such protections are arguably even more important because infrequent users of
Internet travel sites are obviously less familiar and less skilled than professional
agents in reviewing and understanding displays of flight information. Extension
of the current anti-bias provisions of the CRS rules to consumers is certainly
justified.

In extending the anti-bias rules of part 255.4, as noted above, the
Department should clearly differentiate between “bias” (the undisclosed

reordering of flight displays) and advertising. Under the current CRS rules, bias

2! See Blown to Bits, Philip Evans and Thomas S. Wurster, The Boston Consulting Group,
Harvard School Press (2000).
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is regarded as the use of “any factors directly or indirectly relating to carrier
identity” in ordering the information contained in the display of carrier schedules,
fares, rules or availability. See 255.4(b). Although Orbitz and certain of its owner
carriers have funded a multi-million dollar public relations effort aimed at
portraying Travelocity as “biased,” they have not offered (and cannot offer) any
support for a claim that Travelocity has used carrier identity as a criteria in
ordering its flight displays.

As a travel agency, Travelocity has a system access agreement with
Sabre, its CRS provider. Despite Orbitz's claims, Travelocity does not inject
carrier identify into the displays it receives from Sabre. Travelocity takes the data
from its CRS and republishes the information with a graphical user interface
(GUI) that is easily understood by and accessible to its base of 22 million
consumer members. Carrier identity is never a factor. Travelocity’s flight
displays comply with the current CRS rules because the Sabre system is
compliant with those rules. By extending the rules, the Department can make it
clear that it is best suited to determine whether flight displays are “biased” and
can then exercise its authority to correct displays that do not comply.

Orbitz has also tried to characterize Travelocity’s use of advertising at its
site as some type of illegal bias. Here again, the claims are misleading at best.
Most e-commerce sites accept advertising from suppliers. Travelocity is no
different in this respect than other successful Internet sites, such as aol.com,
etrade.com and yahoo.com. It is ludicrous to regard such advertising as

improper or unfair. One popular advertising opportunity that Travelocity offers its
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airline suppliers is the “Featured Airline” banner. For carriers purchasing such
advertising, Travelocity places various “banner” advertisements throughout its
virtual store, promoting the service of the carrier. Travelocity featured airlines
have included Air Tran, ATA, British Airways, Legend, Midwest Express, among
others. For example, if Travelocity had a “Featured Airline” advertising
agreement with British Airways, the agreement might provide that when a
consumer requests information on a city served by that carrier, that Travelocity
will serve a banner ad informing the consumer that “Travelocity.com is featuring
the following airline(s) for the cities you have requested.” The consumer is also
clearly advised that “[i]f you select a featured airline, only schedules and fares for
that airline will be displayed.” On the same screen, the consumer is further
advised of the option to “click Book a Flight to search for available low fares on
all airlines.” An example of such advertising is attached as Exhibit 5. At no time
does Travelocity re-order the carrier information in the CRS data it receives from
Sabre. Travelocity simply serves the consumer with an advertisement, the
Internet analog to the placement of an “end cap” for a soft-drink on a
supermarket aisle.

Orbitz appears to be breaking at least some new ground for an Internet
company — as one of the few, if not the only, site opposed to advertising
(advertising generally serves as an important source of revenue for many online
companies.) From time to time, Orbitz representatives have said they do not
intend to accept airline advertising on pages within the site where users will shop

for air transportation. Why? The position of Orbitz appears to be that because
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advertising on Internet travel sites can “move market share” among airlines, such
activity is pernicious and should be condemned. These claims are telling for a
number of reasons.

First, these claims belie the true nature of Orbitz and similar ventures.
Notwithstanding Orbitz’s attempts to position itself as “just a small, independent
Internet start-up,” Orbitz is an online extension of the distribution activities of the
five major carriers in the United States. When the facade of independence is
peeled away, Orbitz is an airline owned Internet travel agency. Thus, it is
understandable that the Board of Directors controlling Orbitz (and reportedly
comprised of ten airline representatives — two for each of the five major owner
carriers) is opposed to advertising and other efforts to “move market share.”
Among major competitors, moving market share is at best a “zero sum game.”
But for consumers and smaller carriers, it can be a boon.

Second, Orbitz’ anti-advertising stance also calls into question the overall
purpose and business plan of the venture. If Orbitz avoids supplier advertising,
accepts the current commission caps, and commits to refund any share of the
booking fee it receives from its CRS provider (Worldspan), one might legitimately
ask how (or if)y Orbitz ever intends to make money for its owners. If the real
answer is that Orbitz saves its owners money by usurping control of Internet
distribution (through the withdrawal and restriction of key fares and inventory)
from profit-maximizing sites, the Department should have serious reservations

about allowing Orbitz to launch without safeguards.
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Finally, for all of Orbitz’ claims of bias by online travel sites, it has been
surprisingly quiet when asked it would agree to abide by the Department’s well
established anti-bias rules. As the Department is aware, Travelocity has publicly
stated that it would agree to comply with these rules (and indeed has complied
with these rules since the product was first launched in March 1996.) The explicit
extension of the Department’s anti-bias rules, as advocated above, will eliminate
any confusion in this very important area. Consumers are entitled to the same
protection as professional travel agents and they should be protected from any
existing or future attempts by Internet travel sites offering flight information on
more than one carrier, to re-order flight information displays based on non-
objective, undisclosed factors.

B. Airlines that own on-line travel agencies should be required to deal
with other agencies in a non-discriminatory fashion.

Assuming that the CRS rules are updated to apply to consumer-direct web
sites, the Department should also confirm that airlines that own such sites have
the same basic obligations in dealing with competing sites that “system owners”
today have under the current rules. Specifically, Travelocity proposes that any
airline owning (or having warrants equivalent to) five percent or more of the
equity an online travel agency (that is, an agency offering ticketing capability on
multiple carriers) be required (i) to treat other online travel agencies in a non-
discriminatory manner and (i) provide all fares, schedules, availability, inventory
and other selling tools to such agencies to the same extent that such items are

provided to the airline-owned agency.
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This proposed rule essentially preserves the requirements of part 255.7 by
preventing carriers from circumventing the objective of this section — which was
designed to ensure that airlines owning CRSs provide complete, timely and
accurate information to competing systems. Consistent with this rule, the
Department should also clarify that the owner carrier obligations of part 255.7
include all necessary functionality, (such as frequent flyer access and
redemption) and all fare information, including unpublished, “opaque” and off-
tariff fares made available to any carrier-owned online travel agency.

Such a revision of part 255.7 would underscore the Department’s goal and
commitment to protect consumer access to comprehensive air transportation
information by ensuring that competition among online agencies occurs on the
merits of technology and customer service — not airline ownership. Such a
provision will also help to thwart the current trend by which airlines can
collectively demand ownership stakes in travel agencies as a pre-condition to
making inventory available for sale by such agencies.

The Department might appropriately ask why it should bother to take such
a step — or, alternatively, why not simply allow major carriers to leverage their
control over fares and inventory into ownership and controlling stakes in online
travel agencies? The answer lies in the role that independent agencies play in
ensuring a competitive airline industry. If consumers are rewarded with cost
savings by using such features as Travelocity's “best fare finder,” they will
continue to use the site and drive more business to Travelocity. This will spur

further innovation. Conversely, if independent sites are denied access to the
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lowest fares, it does not matter how innovative their technology may be; it will be
impossible to meet the consumers’ demand for low fares. Inevitably, the sites
with access to the bargain fares (particularly when coupled with unique access to
other necessary functionality, such as the ability to redeem frequent flyer miles)
will prevail. And once control over distribution is returned to the major carriers,
the same practices that occurred many years ago and resulted in the CRS rules
will, almost inevitably, creep back into the systems as the institutional incentives
of air carriers have not changed materially in the last 25 years.

Another important aspect of this proposed rule is that it will harmonize the
U.S. rules with the Canadian and European Union CRS rules. Under both of
those rules, carriers that own an interest in a “system” (which can include an
online travel agency marketed directly to consumers) are obligated to provide the
same information to any independent “systems” as it provides to any system in
which it owns any equity.

Lastly, the proposed rule would also address the claims (of Delta and
others) that airline carriers are being unfairly required to distribute their services
through system services provided by CRS companies to online agencies.??

Under this rule carriers would be required to participate in online agencies only to

%2 This argument may now be partially irrelevant in any case. The concern as first expressed
was ostensibly based on evidence that distribution via Internet travel sites (then a new channel,
subject to some abuse) was imposing much greater costs (including the risk of fraud) on carriers
than distribution via traditional travel agencies. Delta argued that carriers should have the ability
to “opt-out” of such costly distribution — notwithstanding the fact that their various participation
agreements with CRSs generally obligate the carriers to distribute their product to all subscribers
of the system in a non-discriminatory manner. Since this argument first surfaced, the
complaining carriers have fully embraced Internet distribution, and have taken various ownership
stakes in online sites, such as Priceline, Orbitz and Hotwire. (Delta is not believed to be an
owner of Hotwire). Thus, it seems a bit disingenuous to argue that distribution of their products
via the Internet is somehow more at risk than distribution via traditional agencies.
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the extent that they owned competing agencies. The Department could then
extend its current rule concerning parity clauses to any agreements between on-
line agencies and individual carriers, i.e., allowing enforcement of such clauses
only as to airlines that own or market competing agencies.

Delta and other carriers’ desired right to “opt-out” of distribution by various
travel agencies should be let to the contract between those carriers and the
respective CRSs. Given major carriers’ investment in Orbitz and other multi-
carrier sites, if those carriers were permitted to ignore their obligations under their
CRS agreement with a system and were granted some right to “opt-out’ of
distribution by other sites, this would obviously have serious implications for the
viability of independent sites. If such conduct were permitted, the carriers would
have the ability to essentially deny any independent travel site any information
and drive all consumers to a single jointly owned and operated site, such as
Orbitz. As a result, consumers, small carriers and competition would be severely
harmed as access to unbiased and complete trave! information could disappear,
along with product innovations, such as “alternative airports.”

C. In addition to the rules set out above, the Department should

consider rules that will prohibit airlines from using jointly owned

online travel agencies in ways that discourage price competition or
competition by smaller, low-cost carriers with airline sites.

As noted in the background section above, a number of single airline Web
sites, including Southwest Airlines, have enjoyed a great deal of initial success
distributing their products and services via the Internet. The threat of Orbitz to

such single carrier sites, as expressed by Southwest Airlines is: “This collective
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venture has the dangerous potential to strengthen major airlines’ dominance and
control over the information that is provided to consumers, reduce independent
decision making by participating airlines, and to facilitate coordinated actions
against non-participating low-fare carriers such as Southwest.”* As further
noted by Southwest: “the many independent non-airline owned sites have
enhanced competition among airlines by providing a new arena for competing
carriers to display their fares and service, to make special offers, and otherwise
to attract passengers from their rivals. All of this independent and unilateral
activity generates significant benefits to consumers — in greater personal
convenience, lower travel costs, and increased airline competition.”24

Southwest, and possibly other single carrier sites, are justifiably
concerned that Orbitz will stifle price competition among carriers. As reflected in
the Orbitz participating carrier agreement, as a result of the broad “most favored
nations” provision, carriers will have less incentive to continue to invest in and
build up their unique single carrier Web sites. Under the terms of the agreement,
any and all of the low fares offered by those carriers at their own site are required
to be offered to Orbitz as well. This concentration of information, particularly
with respect to low fares, may enable the major carriers that control Orbitz to
“more easily deal with their few remaining airline competitors” as Orbitz could

serve as a type of “control valve” over key low fare information.”®

2 Statement of Southwest Airlines Co. Before the Senate Commerce, Science and Transportation
Committee Concerning Internet Sales of Airline Tickets, July 20, 2000; p. 3.

*1d. at p. 5.

1d. at p. 8.
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In determining what to do about Orbitz and other “joint ventures,” the
Department should pay careful heed to the commonality of arguments being
made by smaller airlines and independent travel sites.

D. The Department should follow the mandate of the Transportation

Appropriations Act from the 105th Congress to require pre-

clearance of air carrier joint ventures involving the ownership of
travel agencies.

In the 105th Congress, in response to the effort of airlines to form
domestic alliances that did not constitute outright mergers (which could be
subject to Department of Justice scrutiny under the Hart-Scott-Rodino Act),
Congress required that airline joint ventures, code-sharing, and other
“cooperative working arrangements” be made subject to DOT review before such
agreements could take place. Congress noted that it was the obligation of DOT
to define by regulation the meaning of “cooperative working arrangements.”

The specific language of the statute is as follows:

(a) Definitions--In this section, the following definitions apply:

(1) Joint venture agreement --The term “joint venture agreement' means

an agreement entered into by a major air carrier on or after January 1,
1998, with regard to (A) code-sharing, blocked-space arrangements,
long-term wet leases (as defined in section 207.1 of title 14, Code of
Federal Regulations) of a substantial number (as defined by the
Secretary by regulation) of aircraft, or frequent flyer programs, or (B)
any other cooperative working arrangement (as defined by the
Secretary by regulation) between 2 or more major air carriers that

affects more than 15 percent of the total number of available seat
miles offered by the major air carriers.?

% 490.8.C. 41716, Joint Venture Agreements
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Congress was obviously concerned that cooperative working
arrangements — in particular, marketing joint ventures -- be subject to careful
review before being implemented. On its face Orbitz is a cooperative working
arrangement between two or more major air carriers that affects more than 15%
of the total available seat miles offered by the major carrier. As the Internet travel
channel expands, Orbitz is just one example of major carriers working together to
develop joint strategies to sell and market air transportation.

Given the purpose of the Department’'s CRS rules, as set out in part
255.1 ("to prevent unfair, deceptive, predatory and anti-competitive practices in
air transportation” ) and the clear mandate from Congress in the legislation set
out above, the Department should move promptly to define “cooperative working
arrangement. " Travelocity proposes that the term be defined explicitly to
include “any joint venture for the common marketing or sale of airline tickets via
the Internet, including but not limited to the formation of any travel agency.” This
would give the Department helpful structure in which to promulgate guidelines on
such joint ventures going forward.

Jl. The Department has jurisdiction to issue the rules set out above.

The Department has the power to “investigate and decide whether an air
carrier, foreign air carrier, or ticket agent has been or is engaged in an unfair or
deceptive practice or an unfair method of competition in air transportation of the
sale of air transportation.” 49 U.S.C. Section 41,712 (which codified Section 411
of the Federal Aviation Act of 1958.) A “ticket agent” is defined as a “principal or

agent [that] sells, offers for sale, negotiates for, or holds itself out as selling,
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providing, or arranging for, air transportation.” 49 U.S.C. 40,102(a)(40). Thus,
the Department has equal authority to investigate and issue rules governing both
air carriers and ticket agents in the sale of air transpbrtation, regardless of
whether the sale of air transportation is via the Internet or any other medium.

V. Conclusion

Travelocity submits that the Department should update its CRS rules, as
set forth herein, to ensure that consumers have access to full, fair and unbiased

air transportation information via the Internet.

Respectfully submitted,

s .
Andrew B. Steinberg

Executive Vice-President
General Counsel

Keenan M. Conder
Associate General Counsel

Travelocity.com
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MICHAEL FELDMAN

whacl Feldmun presenthy holds the position of Director Passeager Services. with the
International A Transport Ascaciation (TATA), based in Geneva

Uponcompleton of his studies. Mr Feldmian was emploved by several civil engineenng and
consining trrms s He parncipated in numerous strategic studres on land use planning und new
o dovalopment

in 1978 Mr Feldman jomned Wardair Canada where he held the position of Marketing
Services Munager He was responsible for the development of the procedures ard systems in
sapport of Wardair's cales and marketing activities

Mr Feldmanoined TAT A in 1983 as Manager, Indusin Automation where he partictpated in
the develupment ¢! the IATA Industry Automation Policy. He also managed industry studies
aderesany schedules and availabilizy exchange. interline revenue accounting bagrage tracing

dnd user charges

In 1987 he assumed responsibility for [TATA'S Passenger and Airpon Services activities
Under hus direct respansibihity were TATA 'S passenger reservations. ticketing. passenger and
haggage processing as well as ground handhing services  He plaved a key role in developing
the IATA Registered Supplier and Travel Parmner Programmes. and the IATA Ground
Handhng Counctl

A
M Feldman currently directs the Passenger Services Department. which 1s responsible for
TATA'S passenger policy. standards. procedures and services that support its customer and
distnbution service activities These activiiies nclude passenger reservations, bicketing,
passenger and baggayre processing, wrport and ramp services as well as [ATA’s Schedules
Co-ordinanion activity and In-flight Services.

Mr. Feldman s o Canadian and s gruduate of McGill University in Montreal, Canada, with a
degree in U'rhan Systems.



. JATA Legal Symposium
. on
eCommerce

Michael Feldman, 1ATA

SonDeego
8 February 2000

’" : g_(_!-‘_phmerceVision:

““In five yearstimeall companies will |
be Internet companies, or they won't
be companiesatall.”

Avdy Grove. Chairman intel
Intercompany trade of goods over the
internet.. Will double every year over
the next 5 years, surging from $43
billion last yearto $1.3 trillionin 2003

forrester Rescarch




e_rce isimportantto
(5 n.poﬂ because:
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‘3;(15 borderless (despite efforts to
control it)

Itiseasytodo

Itis based on open standards

itis rapidly gaining recognition for
cost savings and efficiency

It will be the business to business
norm in the(very near)future!

<9

»=" Example;

In a survey of airlines conducted in
Junc 1999, 4 1 %of airlines already
sold on the Internet

36 %have Frequent Flyer applications
7 0 % have an Intranet for internal or
closed business transactions

40 %are conductingsome
cCommerce




telecdmmunications through the
Internet and the democratisation of
Data Processing combined witha
global trend towards deregulation
and globalisation have accelerated
eCommerce everywhere.
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irli eswere eCommerce

‘Mﬁ.mterconnected Reservations
sysiems,. .
We déveloped a global interline
system for passenger and cargo
based on the efficient and cost
effective exchange of information,
initially via SITA and ARINC.

But are we still leaders..?

-or example:

We rely on “paper tickels” for
interline billings,

We exchange our schedules data
usingmagnetic tapes and “bit by bit”
teletype messages

We send mountains of paper sales
reports to travel agents every billing
period

.- Resulting in higher costs and lower
efficiency for our industry




v & ﬁ; eFace New

are under pressure to reduce
and enhance efficiency

-

Non-&iﬁme entities can usc technology
to int&"pose themselves in our business

The consumer is demanding new ways
to conduct business with service

suppliers

Airline responses have had
questionable impact.

v A G
here are the eCommerce

i ﬂpportumtues’

“Web selling?
Internal management?
“Business to Business’’?
Information?
“Professional Services”?
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easylet conditions of carriage
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1Slow start... gaining momentum
3% travel booked online in 1999
8% by end of 2001
20% by the end 0 2003

experience shows 75% cost reduction
by selling over the internet... froman
airline’s site.

FhoCuswriyght




1Lit}le evidence that these cost savings
are being passed to the airlines
travel:agents are more aggressively
adopting the Internet for sales than
airlines -

And as aresult, airlines gain no
benefit, continue to pay CRS/GDS fees
and remuneration to their agents

~

Therc is little evidence that
“WebSelling” isgoingtobea
significant distribution method for
IATA Membersin the immediate
future.

Airline Internet sites are important
marketing tools, but have not _
resulted in mass shifts towards direct
sales (as was predicted)




Selecting A Lawyer Speciallzing in
Aviation Law

€2 %8 4IRS Y 2 X DT T 4 3t -
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;.:.lintrq‘s_?_mpanyopporlunities

Linking distributed internal company
functions has proven to benefit from
eCommerce applications and allows
companics to establish virtual
support units to serve globat internal
users, e.g. finance, HR, IT,
purchasing, and corporate services
such as Legal??.. Ata minimum the
impact of email is enormous.
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Asihe key area of interest for
companies seeking to reduce costs

and become more efficient by:

elimination of paper for purchasing,
invoicing, quality management,
tendering, performance monitoring
and general communications, etc.

_ IBM Example:
eBdfiness will result in the elimination
of 5 million paper invoices a year
eProcurementwill support $12 bitlion
in purchasing for IBMin 1999
30% of internaltraining willbe done by
“distance learning” saving $100 million
ayear
Self Service distribution (software) will

result in; 28 million transactions
resulting in $600 million savings
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H1ATA is adapting itself to provide the
standards and eCommerce
compatible servicesto supportyour

business objectives.

IATA is establishing technical
standards, developing industry
services and identifying strategic
opportunities for Members and
others




Wﬂ System “re-engineering”
_%?Commerce are fundamental
FuturgAi‘r'porl/Customer Service
Opportunities
Electronic Reservations Service
Providers.. Accreditation and
standards

Certification Authority for electronic
signatures.... authorisations

““Internet Slot Swap Service”
Chat room meeting format... agenda,
minutes and discussion fore

Tender distribution services.. Ground
handling, catering, etc.

Passenger Processing.. WAP
technology




Traditional Agencies
“disintermediation”.. No rcal proof
New Agents

Newentrants
Nottraditional travel related businesses

Onlinc aucdlions
Automated agents

. Weicome o Ay Trave!
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Bypnssgormol geographic restrictions
Pojnt of Purchase pricing differentials

easy direct access to last minute
tickets

airlines may not be the consumer’s
first choice

not neutral, limited options, not best
fares......etc.

| £



The"lnternel is not regulated! And
frd'ud isa problem.
There are no regulations like CRS
rules to protect the consumer and
_. airline.
Intentionally Misdirected links to
competitor’s sites exist
Estee Laudcr v. Excite & Webcrawler
Playboy v. Excite & Netscapc

Conclusnon

_}‘t
eCommerce is a reality and will impact

your personal and professional lives

cCommerce will shape the future of
your company and willbe a critical
factor in your company’s success

eCommerceis breaking down
traditional barriers to entry and
challenging established methods of
doing business




—y.

Commerce will occupy
much of your time for the

foréseeable future... don’
t fight it.
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Airfine Charter Assoclate Agreemeont

This agresment ("Agreement’). elTective on the dute set forth on the signature page hereol'(the
~Effcctive Dute’). is entered into by and between DUNC. LLC, a Delaware limited liability
company (“Company”). and the undersigned airline (Atrline™).

introduction

Company wishes to provide a service that ullows consumers w purchase girline tickets and other
travel products and services via the Internet. Airline desires to participate in the Company Site
as an Airline Charter Associate on the terms and conditinas sct forth in this Agreement. [n
consideration of the covenants and agreements set forth in this Agreement. the parties agree as
tollows:

1. Definitions. The terms defined in Exhibit A will have the meaning assigned (o them for the
purposes of this Agreement.

2. Alrline Participation in the Company Site
2.1 Schedule, Fare and Seat Availability Inaformation

(1) Airline shall use reasonable commercial cfforts to provide complete,
timely. and accurate information on its Schedules, Publishcd Fares. and Seat Availabilily (together.
~Air Travel Informutioa™) to Company at no charge and with the same frequency, and no later
than, Airline provides Air Travel Information to its Ajgline Intemnet Site. Aidine Internal
Reservation System, or Alliancg "artner Site. Airline shall provide Company with
nondiscriminatory access to Seat Availability for Publishcd Fares for passengers yielding
comparable net revenue values in comparable farc classes in the Airline Intemal Reservation
System, Airline Internet Site, or Alliance Partner Site. Airline shall provide Air Travel
{nformation in a manner so that ull such data is available 10 Compuny [or airline bookings on the
Company Site without the need for a link to the Airlinc Intemal Reservation System. Airline
{nteret Site. or Alliance Partner Site.

(b) ‘lo the extent that Airlinc offers any of the (ollowing in connection
with the display or sale of Air Travel fulfilled through an Intcmet Travel Provider Site: (i)
Published Eares. (i1) Schedules, (iii) Seat Availability, (iv) Service Enhancements. (v) frequent
flyer program account information. (vi) trequent flyer promotions (including, but not limited to.
mileage praimotions). (vii) functionality or processing of frequent tlyer transactions. or (viii) the
purchase, sale or redemption of trequent [lyer miles, Airline shall offer Company the sume on a
MIN Basis.

Q059
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(¢) Company acknowledges and agrees that, as between Company and
arline. Airline is the owner of (i) all information provided by Airline to Company pursuant to
Sections 2.1(a) and (b). and (ii) all other Airlinc infarmation relating to, derived from, or used to
create Vares. Schedules. Scat Availability, Airline reservations, passenger name records (PNRs)
relating to Airline passengers, Airline tickets sold, real lime tlight information. and all related data
{ (collectively. the ~Airline Data™). Airline hereby yrants to Company. during the Term . a
limited. non-exclusive. nan-assignable, non-uunsferable license. without the Aght o sublicense, ta
use the Airline Data, solely for purposes of Company advenising und promotions (subject o the
terms of Section S heteof) and for opcrating the Company Sitc: provided, that any such usc may
not involve Ciompany disclosing the Airlinc Data to wny third party. Airinc retaias all Aght litlc
and interest in and o the Airline Data and all copyright and other intellectual property rights
relating thereto. subject ta the license granted herein to Company. Company shall not sell,
wansfer. license. market or otherwise distribute the Airline Data to third partics without Airline’s
prior writlen conscnt.

(d) Notwithstanding Section 2.1(c). Company may (i) create customer
proliles of Persons purchasing Airline services trom the Company und offer targeted promotions
(o such Persons. and (ii) offer to Persons purchasing Airline scrvices other nun-Airline products
and services such as hotcl, rental car, eruisc line, vacation package. insurance, credit card, and
othcr products und services; provided. however, that in all cases Company shall not (x) ofler the
Airline Data directly or indirectly to any other air carrier. (y) use the Airline Duta for the direct
benefit of any other air carricr or () use the Airline Datu for promotiuns vt customer offers
unless the Airline Data is included as part of a larger gencric database of airline customers which

cludes all airline customers an the Company Site in a city, city pair. country pair. region or
other demaographic market or geographic areu. such that the database could ant be used to identifly
{ Aicline’s passcngers, Airlinc's frequent flyer members or purchasers of Airline's services through
the Company Site. g

(¢). The inadvertent and infrcquent failure by Airline to comply with irs
obligations sct forth in Section 2.1(a) or (b) shall not be considered a breach hereof so long as,
once discovered by Airline or brought (o its attention. Airline prospeclively cures such failure to
comply s soon as reasonubly practicable but in any evenl within twenly-four (24) hours in the
case of obligations sct forth in Section 2.1(a) and scven (7) dayy in the cuse of obligations sct
forth in Section 2.1(b).

2.2 Marketing Support.

() Aitline shall provide Company with In-Kind Promotions (a) during the
initial twelve (12) month pcriad of this Agreement, with a dollar value equal 1o Airline’s Markct
Share multiplied by _ million U.S. dollars (USS___): and (b) in cach subsequent twelve (12)
month period in an amount equal to ___percent (__%) of Airline’s Travel Revenue during the
immediately preceding twelve (12) month period not w exceed _ _ million LS. dollars (UISS__ )
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ring any twelve (12) month period following the initial twelve (12) month period ot this
rcement. Airline’s In-Kind Promations shall be implemented in accordance with the valuation
methodology sct forth in Exhibit B. Company and Airline shall mutually determine the timing
and valuc of each In-Kind Promotion by mutual agreement of the parties. [Fcither party
proposes In-Kind Promotions that arc nut listed in Exhibit B. the partics shall wark together in
good faith to valuc such In-Kind Promotions. Aitlinc's In-Kind Promations shail be used sulely
1o pramate Compuany's primary [nterner sitc unless otherwise agrecd by the parties.

(b) The partics shall mutually determine a promotional plan {0 implement
{ In-Kind Promotions Lo satisfy the Airlinc's obligations und the schedule for such promotions. \
Promotional plans shull be prepared on a calendar quarter basis at least thirty (30) days in
advance of cach calendar quarter. Airfine shall provide such In-Kind Promotions in aceordance
wilh such plans and schedules.

- (c) Company shall provide Airline with a quarterly repont of Aicline's In-
) Kind I'romations completed and the halance of Airline's obligation to provide In-Kind
Promotions as described above.

2.3 Company and Airlinc shall each assign individuals to scrve as account managers who
shall be responsible for the implementation of this Agrecment. Lach party may change its
account manuger upon written notice o the other party. The account managers will coordinute
Airlinc’s inilial submission of Airlinc Data ta Company in connection with the launch date of the
Company Site. and cach party will take steps the other reasonubly requests in conncction with

testing and implementation of the Airline ticket sales on the Company Sitc.

2.4 For Scrvices provided hy Company to Airline, Airline egrees (o pay Company the
precater of (i) the amount detegmined by Airline from time w time or (ii) thc amount per
transaction set forth in Exhibit C. Company agrees that during the T'erm it will not charge any
other airlinc for similar services any amounts that are lower than the amounts set forth on Exhibit

1
3. Obligations of Company

3.1 Company agrees to display Airlinc’s Air Travel Information an the Company Sitc in
accordance with this Scction 3.1. Except in responsc Lo 8 customer request, Company shall
display all airline information in an intcgratcd display, and Company shall ensurc that any
intcgratcd display of multiple airline schedules, fares. rules, seat availability or other Night
information on the Company Site is displayed in an unbiased manner. and that the order of
information in such integruted display is made on the basis of service criteria that do not rcQect
carricr identity and that are consistently applied to all curricrs, including each carrier that has an
ownership in the Company, und (o all markets.

3.2 On 4 quarterly basis. Company shall pay Airlinc _ __ percent (_ %) of the rebate
earned directly or indirectly by Company frum its CRS supplier(s) for ransactions relating (o
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Atrline tickets sold through the Company Site (the *Quarterly Rcbate™). In no event shall the
Quanterly Rebate, when divided by the number of Airline tickets issued by the Company Site
during a calendar quantier period. be (a) less than _ — U.S. dollar (USS___) per ticket ar {b) more
than __ dollars (LUSS__ _) per ticket. Carnpany shall pay the Quarterly Rebate within sixty (60)
days lolluwing the clusc of each calendar quartcr period. Adrline has the right to audit the rehate
calculation al its expensc and in a commercially reasonable manner at a mutuully agreed upon time
and location.

3.3 During the Term. Company shall provide Airline and other Airline Chanrter Associates
with (i) the samc lerms and conditions for the commercial arrangcments set (orth in\Section 2 ,
(Airline Participation in the Compeny Sitc) and Scction 3 (Obligations of the Co y). and (ii)
the opportunity to participate in Company in-kind pramotions. opportunitics to sell Airline's
lickets an the Company Site through tour or travel packages that bundle air \ransportation, car
rental and hotel services, Company air travel promotions and other Company marketing programs
and opportunities on substuntially equal commercial wermy that are cqual 1o or better than the most
favorable terms offercd by Company to any other airline, regardless of sales volume. ”

3.4 Company shall bc entided w suspend the payment of the Quarterly Rehate 19 Airline.
and withhold from Airline the benelits described in Sections 3.2 and 3.3 above, (i) if Airline has
(ailed to provide Company with the [n-Kind Promotions in accordance with Section 2.2, or (ii) if
Airlinc and Company have been unable (o reach agreement on the promotional plan described in
Section 2.2(b); provided. that the excrcise of Company's right o suspend payment shall be

ithout prejudice to any ather remedics Company may have for breach of this Agrcement.

3.5 At the request of Airline, Company shall. subject to technical and financial
constraints, usc its rcasonable business efforts to connect directly to the Aitline Intcmal
Reservation System for Published Farcs, Schedules and Scat Availability information so as to
climinate the necd for 8 CRS link for such data; provided. the presence or absence of any financial
incentives (o Company from onc ur more CRS shall not be considered 4 technical or financial
constraint or used for purposes ol determining reasonable business efTons.

3.6 The parties agree to undertake reusonablc commercial cflorts tn develop and
implement distribution technologies that lower the cust of distributing Airline's products and
services through the Company Site, including but not limited to clectronic ticketing and interline
e-ticketing.

4. Confidentiality

Liach party shall wke reusonable measures to protect the secrecy of and avoid disclosure
and unauthorized use of the Confidential Information of the other panty. including, without
limitation, taking at least those measures that it takes 10 protect its own highly confidential
information. (/pon the expiration or (crmination of this Agreement. cach panty shall deliver to the
other party all of such other panty's Confidential Information that such party may have in i
possession or control. Neither purty shall disclose any terms ol this Agrecment (o any third

4.
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ity it such disclosure is without the consent of the other party, except to such party’s
accountants. atturmneys and ather professional advisors, provided such advisors are baund by a
dury of confidentiality. Upon the execution of this Agreement, each party may issue one or more
press relcascs disclosing the execution of this Agreement and cach party shall use its reasonahle
business cfTarts (o coordinate all such press releases with the other party hereta.

5. Proprietary Marks.

During the Term. subject to the terms of this Section 5. Company may refer to the trade
name of Airlinc (“Airline Marks™). solely tor the purpose ol fairly and accurately describing and
rcferring to the Company Sitc. Without limiting the fon:goi)cg. Comparly. may identify Airline 4s
an Airline Charter Associate by adding 2 suitable descriptive explanation on the Company Sitc.
on promotional material for the Company Site, and in non-advertising textual mutenals. including

~. for cxample press releases, product announcements. and gencral corpurute communications.

" Coumpany shall inform Airline of the details of any usc of the Airline Marks. Company agrees
not ta use the Airlinc Marks in any manner that could rcasonably be expecied to have an adverse
impact on the goodwill attached to such Airline Marks ur un the corporate image of Airline. In

l such circumstances, Airline shall have the nght to reasonably request Company w coase or to
modify any particular use. / :

\

6. Term of Agreement

6.1 Term. This Agrecment will commence on the lifTective Dulc, and will continuc for an
qitial term of one (1) year. After the initial term, this Agrecment will conlinue in effect; provided,
cither purty may rminate this Agreement for any reason or no rcuson upon thinty (30) days
prior written notice to the other party. [his Agreement shall automatically terminate in the event
that reservations for air transportation have not been made or air transportation services have not
been sold on the Company Site within twelve (12) moaths following the exceution of this
Agreement, in which case neither party shall have any claim or obligation hercunder except ay
described in Section 6.3.

6.2 Termination For Breach. Either party may terminate this Agreement at any time if’

the ather party is in breach of its abligstions hercunder and has failed to [ully cure such breach

- within thirty (30) days following the breuching party's reccipt of notice of such breach; provided.
that with respect W a breach of this Agreement by Airline under Section 2.1(a) or (b). the
Company may Lerminate this Agreement if Aitline's breach of Section 2.1(a) or (b) is not

{ remedicd as provided in Section 2.1(e): and provided further that Company s breach of the

Airline Reporting Corporation Ageat Reporting Agreement with the Airline Reporting
Corporation or the addendum of Airline 10 that agrecment shall be automatically decmed a breach
of this Agreement permiting Airline to terminate this Agreement unless such breach is cured by
Cumpany within thinly (30) days following Company’s receipt of notice of such breach.
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6.3 Survival. Uhc abligations ot the panties under Scctions 4 and R will survive the
expiration of any tcrmination of this Agrecment [or a period of live (5) years. [a the event that
this Agrcement is tcrminated ut a ime when Airline has not satistied its abligation to provide Ia-
Kind Promotions under Section 2. such obligation will survive the tcrmination of this Agreement
as (o the balance of In-Kind Promations vwed (o Company as of the eTective date of termination;
provided, that Airline may sausfy such obligation through [n-Kind Promatiuns or through un

equivalent cash payment to Company.

7. WNo Fxclusivity.

The relationship betwecn Airlide and Company as set forth in this Agreement will be non-
exclusive. Therefore. subject to Sectign 2, Airline muy participate in other Internet travel sites
similar to the Company Sitc. und this T\grecmcnt will nut confer any righls an onc party to
restrict the other party s ability to offer Published Fures or to do business, or choose not to do
business. with anv other airline, Intermet Travel Provider Site or any other entities.

8. lodemnity and Warranties

8.1 Warraaty Disclaimer. During the Tcrm. Company shall use reasonahle cflorts to
maintain the availability of the Company Site but is not respansible or liuble for any interruptioas
or dclays in the operuation of the Compuny Site. NEITIIFR PARTY MAKLS ANY
REPRESENTATIONS OR WARRANTIES OF ANY KIND, WHETHTR ORAL OR
WRITTEN. WHETHER EXPRESS. IMPLIED, OR ARISING BY STATUTE, CUSTOM.
COLURSE OF DEALING OR TRADF USAGE, WIT1f RESPECT TO THE SUBJECT
MATTER HEREOF. IN CONNECTION WITH THIS AGREEMENT. EACH PARTY
SPECIFICALLY DISCLAIMS ANY AND ALL IMPLIED WARRANTIES OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURIOSE.

8.2 lademnity.

(a) Company will indemnify. detend. and hold harmless Airline. its
directors. officers, employees. and agents (each. an “[ndemnificd Party™), trum and against all
Losscs connected with the furnishing of any services or Juta by Company pursuant to this
Agrecment (including but not limited to actual or alleged infringement ar misappropnation ol any
wade name, patent, copyright. trade sccret or other property right based on any sofiwarc,
program, scrvicc and/or other materials furnished by Company hereunder, including the Company
Site); provided. the forcgoing shall not apply (o the cxient of claims or liabilitiey resulting frum
the negligence or willful misconduct of Airline, its directars, officers. employees or agents

(b) [f uny action. claim or other procceding shall be brought against any
Indemnified Party. and it shall notify Company of the commencement thercat, Company shall be
entitled to assume the delense thereof at its own expense, with counsel satisfactory to such
Indemnificd Party in its reasonable judgment; provided, however. that any Indemnificd Party may.
at its own expense. rctain separate counsel to participate in such defense at its own expense.
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sotwithstanding the toregoing. in any acuon. cluiny or proceeding in which both Company., on the
one hand, and an Indemuaitied Party. on the other hand, are. or are reasonably likely to become. a
party. such Indemuoitied Pacty shall have the right to employ separate counsel ut the reasonable
expense ol Company and to control its own defunse of such action, claim or proceeding if, in the

{ rcasonable opinion of counsel to such Indemnified Party. a conflict or potential conllict exists
between Company. on the one hund. and such Indeminificd Party. on the other hund. that would
ke such separate represeatation advisable; provided. however, thut Company shall nat be liable
for the fves and expenses of more than one counsel to all Indemnitied Partics. Company agrees
that it will not. without the prior written consent of the Indemniticd Party. scttle. compromise or
consent (o the entry of any judgment in any pending or threatened claim. action or procecding
rchating to the matters contemplated herchy (if any Indemaified Party is a party thereto or has
been actually threatened (o he made a panty thereto) unless such scitlement. compromise or
consent includes an unconditional release of the Indemnificd Party from all liability arising or that
may arise out of such claim, action or procecding. Compuny shall not be liable for any settlement
of any clum. action or procecding ciTected apuinst sn Indemnificd Party without Company ‘s
written conscnt, which consent shall nat be unreasonably withheld,

9. General Pravisions

9.1 Nonussignment/Binding Agrecment. Neither this Agreement nor any rights under
this Agrcement may be assigned or otherwise transferred. in whole or in pant. however, cither
nurty may assign all of its nghts and obligations hereunder in connection with u sale of alf or

bstanually ull of its asscts. or a merger or consalidation, without the prior written conscnt of
ne other party. Subject Lo the faregoing, this Agreement will be binding upon und will inure to
l the benefit of (he partics and their respective successors and assigns. Any assignment in violation
ol the {oregoing will be null and void.

9.2 Indcpendent Contractars. The relationship of the parties under this Apreement is
that of independent contractors. Neither party will be deemed 0 be an employee, agent, partner
or legal representative of the other for any purpose uand neither will have any right. power or
autharity to create any obligation or responsibility on behalf of the other.

~ 9.3 Notices. Any notice required or pcrmitted under the terms ol this Agreement or
" required by law must ke in writing und must be (a) delivered in person. (b) sent by {irst cluss

registered mail. or uir mail. as appropriate, or (¢) sent by overnight air courier, in ecach casc
properly posted and fully prepaid 1o the uppropriate address sct forth on the signature page of
this Agreement. Either party may change i1s address for notice by notice to the other parly given
in accordanee with this Section 9 3. Notices will be considercd to have been given as of the date
received by the intended recipient. Address for notices shall be as listed for Company and Airline
on the signature page of this Agreement.

9.4 Waiver. Any waiver ot the provisions uf this Agreement or of a party 's rights or

remedics under this Agreement must be in writing to be cllective  Failure, neglect. or delay by &
lpany to enfurce the pravisions of this Agreement or its rights or remedies at any time will not be

-7
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onstrued as a warver of such party s rights under this Agrcement and will not in uny way allect
the vahidin of the whaolc ot any pant of this Agreement or prejudice such party ‘s nght to take
cuhseyuent action No exeraise or enfarcement by cither party ol any right or remedy under this
Agreenmient will preciude the enloreement by such party ol'any other right or remedy under this
Agreement or that such panty s entitled by law to enloree.

9 S Severability. Ifany tcan, condition, or prov ision in this Agreement is found to be
invalid. unlawful or unenforceable to any extent. the partics shall endeavor in good luith to agree
{ to such amendments that will preserve. as far as possible, the intentions expressed in this
Agreement. [ the parties fail to agree on such an umendment. such invalid term. condition or
provision wifl be severcd [rom the remaining terms. conditions and provisions, which will
continue to be valid and cnforceable to the fullest extent permitted by law.

9.6 Integration. This Agreement (including the Exhibits hereto) and the Mutual
Nondisclosure Agrecement between Airline and Company contain the entire agreement of the
panties with respeet to the subject matter addressed therein and supersede all previous
commiunications, representanons, understandings and agrecments. either oral or wrirten, between
the parties with respect to said subject matier. No terms, pravisions or conditions of any
purchase order. acknowledgement ot other business form that either party may use in conncction
with the transactions contemplated by this Agreement will have any cileet on the rights, duties or
obligations ol the partics under, or otherwise modify. this Agreement. regardless of any failure of
a receiving party to ohject to such erms, provisions ur conditions. This Agreement may not be

nended. except by a writing signed by both parties.

Y.7 Governing Law. This Agreement will be interpreted and construcd in accordance
with the laws ol the State of Delaware and the United States of America, without regard (0
contlict of law principles. All disputes ansing out of this Agreement will be subject to the
exclusive jurisdiction of the state and federal counts located in Delaware and each party hereby
l consents to the personal jurisdiction thereol.

9 8 Compliance with Laws. The Company agrees to vpcrate the Company Site in
accordance with all applicable laws und regulations,

9.9 LIMITATION OF LIABILITY. EXCEPI FOR INDEMNIFICATION
OBLIGATIONS PURSUANT 10 SECTION 8.2 RELATING TO LIABILYTIES TO THNIRD
PARTIES WITH RESPECT O ACTUAL OR ALLEGED INFRINGEMENT OR
MISAPBROPRIATION OF ANY INTELLECTUAL PROPERTY RIGH1S, AND EXCEPT
FOR A BREACH OF ANY CONFIDENTIALITY OBLIGA FMONS HFREUNDER. NO
PARTY WILL BE LIABLE FOR ANY INCIDENTAL OR CONSLEQUENTIAL DAMAGES.
INCLUDING LOST REVENUES, LOST PROTFTTIS. OR 1.OST PROSPECTIVE FCONOMIC
ADVANTAGLE. ARISING FTROM HIS AGREEMENT OR ANY BREACH HERILOT.
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910 Anti-Fraud Mcasurces
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Company agrees to use reusonable commercial eftonts ta

prevent ticket and payment (including credit caed) fraud with respect 1o tickets issued by

Company tor travel on Airline.

91

C'ounterparts. [his Agrcement may be cxecuted in counterparts. each of which

so executed will he deemed to be an original and such counterparts together will constitute ane

and the same agreement.

IN WITNESN WHEREOF. the parties have exccuted and delivered this Agrecment on the date

indicated below

DUNC. LL.C:

By:

Title:

rffective Date; . 2000

Address Tor Notjees pursuant (o Section 9.3

1t to Company:

¢ The Boston Cansulting Group
200 South Wacker Drive
Chicago, Hinms 60606

Attention: Curl 17 Rutstein
Phone: 312:.893.3100
tax: 312-876-0771

AIR].INF:

Ry:

Title:

It Airline:

Attention:
Phone:
Fax:

(.25 LY D HI/74U NOIUDY
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EXHIBIT A

For purposes of this Agreemeni, the detined terms set torth below will have the meanings

assigned to them

“Affiliute” means, with respect to any Person. uny other Person that has a relutionship with

such Peeson wherchy cither of such PPersons directly ar indirectly Conteuls or is Cantrolled by or

is Under Common Control with the other of such Persons; provided, however. that

notwithstanding the foregoing and repardless ot any relationship between them., Airline shall not
. be deemed to be an Afliliate ot the Company.

“Air Travel” means scheduled passenger air transportation services (i) within, between or among

the United States. Canadu and Mexicn. or (1) lrom the United States. Canada or Mexico 10 a

ditferent third country: provided, that the exit paint (origin of travel) is in the United States.

l Canada. or Mexico.

“Air Travel Information™ has the meaning set forth in Section 2.1(u).

“Airline Charter Associate™ mcans Arrline. and any other carrier that enters into an agreciment
with the Compuny substantially simifar 10 this Agreement.

“Alrline Data™ has the meaning sct forth in Section 2.1(c).

“Airliae Taternal Reservation System™ meuns the computerized system used by Airline
zmployces that contains information about the Schedules. Published Fares and Scat Availability
of Airline. and provides Airline employces with the ability to make reservations or sell air
transporiation services oftercd by Airline to Aicline customens.

“Airline Internal Rescrvatioun System Fares™ mcuns Farcs that are oflered for purchase by the
general public through the Airline Internal Rescrvation System. but excluding Unpublished Fares.

“Airline laternet Site” means an Intemct site branded exclusively under Airline’s trademark.
service mark or trude nume w Airline customers which contains infoanation about the Schedules.

N Published Farcs and Seat Availability of Airline, and provides Airline customers with the ability
10 review, make rescrvations or purchase air transportation services offercd by Airline.

“Airline Marks™ has the meaning set forth in Section §

l “Alltance Partner™ meuns a Penson with whom Airline has entered into cither (i) a coddesharing
arrangement whereby Airline markets and sclls tickets using its two letter desigmator code in the
cammier code box of u light coupon for a flight where the uther Person has operational contrul of
the atrcratt or vice versa or (if) 4 reciprocal frequent Hyer program relutionship.

“Alliance Partner Site™ means an Intemet site branded cxclusively by Airline and any ol its
Allinnce Partners under their airline allisnce trademark. service mark or brand name and which
cantains infurmation about the Schedules, Published Fares and Scat Availability of Airline and
such Alliance Partners and provides customers of Airline and such Alliance Partners with the

- 10 -
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Ity to review. make reservations or purchiase wir transporation seevices offered by Aichine and
<uch Alhance Partners.

“Company Site” means an Internct site branded under Company 's trademark, service mark or
hrand nume lo Company customers thal contains information aboul the Schedules. Published
[arcs. ar Scat Availability of Airline und other travel supplicrs and provides Persons with the
ability to make rescrvations or to purchase air transportation services offered by Airline and other
travel suppliers.

~Confidentiul Information™ means any proprictary information disclosed by cither party (o the
other party pursuant (o this Agreement, either direetly or indirectly. in writing, arally ar py
inspection of tangible ohjects. including any information which derives economic value, actual or
potential. from not being generally known to, and not gencerally ascenainable by proper means by,
other persans, Confidential Information will not. however, include any information which (i) was
publicly known and made gencrally available in the public domuin prior to the time ot disclosure
by the disclasing party; (ii) becomes publicly known and madc gencrally available alter disclusare
hy the disclosing party 1o the reeeiving party through no action or inaction of the recciving party;
(iii) is already in the possession of the receiving party without obtigation of confidentiality ut the
time of disclosure by the disclosing party as shown by the recciving party's files and recoeds

{ immediately prior to the time of disclosure, (iv) is obtained by the rcceiving party from a third
party without a breach of such third pany’s obligations of confidentiulity; (v) is independently
developed by the receiving party without usc of ar reference to the disclosing party s
ronfidential tnformation, as shown by documents and other competent evidence in the receiving

1y 's possession; or (vi) is required by law 10 be disclosed hy the receiving party. pravided

caut the receiving party gives the disclosing party prompt writien notice of such requirement
prior to such disclosure so that the disclosing party may seck an order protecting the information
from public disclosure.

“Controls”. “Cantrolled” and the phrase “Under Camman Control” cach means the
possession. directly or indirectly. of'the power, whether or aot excreised, 1o direct or cause the
direction of the managernent or policics of any Person, whether through ownership of voting

- securitics. partnership interest. equity, by contract or othenwise.
~CRS™ means a “system"” within the meaning ot 14 C.I' R. § 255.3.
CRS Fares" mecuns all Fares published by Airline in any CRS. but excluding { 'npublishcd Fares,

~Fares” means prices charged by Airline for Air Travel wherc a Person’s purchasc of such Fures
may be fulfilled through an electronic sales transaction via a CRS, Airline Internal Reservation
System, Airlinc Internet Site. Alliance Partner Site or Internet Trave!l Provider Site.

- In-Kind Pramotions” means advertising, markcting and promotions mutually agreed by the
parties, including those described in Exhibit B.

“{aternationul Carrier™ means un airline that is not a (.S, Carrier.

~Internct” means the world wide weh or other similar data transmission or communications
system,

-1 -
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‘Internet Fares” mcans Fares thut are offered (of purchase by the genceral public through the
Atrline Internet Sue, or Intemet Travel Provider Site. including without limitation. Fares offcred
{ 0 atarpeted group of users of its Airline Internet Site. such as special Fares oflercd to such users
hy ¢mail, the Inwernet or via other electronic transmission where there is go good faith effort by
Airline (or a Person acting on behalf of Airline) to it such Fares to a tirgeted group, but

excluding Unpublished Fares.

“internct Travel Provider Site” means an Intemet site that offers access to intformation
concerning Aurline’s Schedules, Published Fares. and Seat Availability. and which is used by
Persons to make reservations or purchase air transportation services oftered by Airline in a Non-

~ Opaque Manner. The Internet Travel Provider Sile excludes the Company Site, the Airline
Internet Site. the Alliance Partner Site and the Airline [nternal Reservation System.

"'l.osses' shall mean any and all costs, demands, losses. claims (including any claim by a third
party). liabilitics, fines, penulues, assessments, damages, including. without fimitation. interest.
penaltics. reasonable atomeys' fees and expenses und all amounts paid in proceedings, claims.
camplaints. disputes, arbitrations. investigations, defense or settlement of uny of the [urcgoing.
“Market Share™ mcans an amount culeulated as a frwction, the numerator of which shall be the
Airline’s available seat miles with a point ol origin in North America for thg most recent calendar
ycar, as reported hy OAG, and the denominator of which shall be 1.2 trillion available seat miles
(1,200.0000.000.000 ASMs). In the event that Airline does not publicly repon the data 1o QAG
needed to compute its Market Share umount as sct forth above, then Company may obtin the
vecessary data from Airline or substitute another measuremient that results in a comparable
wasurcment of Airline’s Market Sharc.

“MFN Basis™ means that Airline shail offer Company commercial terms and conditions equal to
or berter than the most favorable terms and conditivus offered by Airline to any other Intemect
Travel Provider Site: provided. that MTN Basis shall not obligate Airline to delay or forego u
commercial opportunity duc to Company's inability to proceed with a similar commercial
transaction with Airline tor technical. (inancial or other reasons.

> “Nan-Opaque Manaer™ mcuns the provision to u Person of information concerning Afeline
pruducts or services where the Person is able to sce the identity. schedules. availability. tares and
pricc offerings of Airline prior w the purchase ol such producty or services.

* “Opaquc Pricing System™ means the provision to a Person via the Internet of informution,
reservations. booking and ticketing services concerning airlines where the Persun is unable to
ilentify the specific airline offering the travel product or service prior to the purchase of such

roducts or services.
P
“Person” means any individual. entity. tirm. comoration, pantnership. association. limited-
lability company. juint-stack company. trust. or unincurporated organization.
“Private Fares™ mcans Fares filed in a private area of a CRS. Airline Internal Reservation System.

Airline Internet Site, Alliance Partner Site, Company Site or Intemnet Travel Provider Site where'
access Lo such Fares is limited 10 a select group ol travelers and there is a good (aith etfort by
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Sarline (or a Person acting on behati ol Arhine) to linut the sales of such Faces to the wrgeted
Rroup.
“Promotionsl Fares” mcans discounts otfered by the Airline (o the general public on Published
Farcs. including bul not imited to dullar (or other currency) reductions. percentage discounts, fure
{ discounts bused on passenger miles ticketed (exctuding frequent flyer or other aflinity based
prumotions), cumpanion Farcs. buy -one-get-onc [rec Farc oflers and similar programs.
Promotional lares include net Fares and consolidator Fures offered by an [nternet Travel Provider
Site in a Non-Opagque Munncer.
“Published Fares™ means ull ares, including\wilhoul lmiwtion, (1) CRS Fares, (11) Airline
Internal Reservation System Fares. (iii) Inteenel Fares, and (iv) Promotional Fares, but excluding
Unpublished Fares.

“Quarterly Rebate” has the meaning set torth tn Section 3.1,

“Schedulex” means Airline’s (light schedules for Air Travel as published in the Airline Internal
Reservation Systermn. the Airline Internet Site. a CRS or an internet Travel Provider Site.

~Seut Availability” means infonmation provided with respect to the scats Airline holds out us

available for sale (o the gencral public on a panticular flight in screcn displays of the Airline

(nternal Reservation System or Airline Intemet Site.

“Services” means activities conducted by Caompany to Airline's beactit, including marketing,.

sicket distribution. and customer service and suppont.

.ervice Eahancements” incans any product or service offered by Airline to assist Persons in

abtaininyg information about the Schedules, Published Fares. Scat Availability or other information
¢ of Airline, or (o assist Persons in making or changing reservations or purchasing air transporntation

services offcred by Airline, uther than the hasic display of informution on Schedules, CRS Fares,

and Scat Availability available frum a2 CRS.

“Term” mcuns the term of this Agrecment, as descnibed in Section 6.

“Travel Revenue” meuans the gruss revenue value, exclusive of taxes and other government
charges (including but not limited to, passengcer (acility charges, excise taxes. amrival and departure
fees and similar government imposed charpes), of ticket sales on thic Compuny Site.

“Unpublished Fares™ means (i) Private Fares, (ii) ['ares oftered through un Opaque Pricing
System and (iii) Fares not gencrally available for purchase by the general public, including but not
limited 10 corporate discounted Fares, tour operator Fares. olt-wrifl Fares, group Fures, mecting
and incentive Fares, Fares that require the purchase of another product or s¢rvice, or any other
Fares targeted to a select group of travelers such as Fares offercd to members ot a club, frequent
Oycr program or other membership organization where there is a good faith cffort by Airline (ur a
Person acting on behalf of Airline) to limit the sale of such Fares (o the targeted graup.
L'npublished Fares include net Fares und consolidator Fares otfered through an Opaque Pricing
System. It shall be presumed that such a good faith ¢ffort has been made where the purchase of
such Fares requires that a purchaser enter @ non-public passwotd or code number provided to the
‘lurgc!cd group in order to access the Fares,
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U nited States™ mcuns the ity (50) states of the U nied States of America plus the District of
Columbua.
“U.S. Carrier” means g person, corporation or other entily that holds air transportation
certiticate authority issued by the United States Department of 1 ransportation (or its
predecessor, the Civil Acronaatics Board) pursuant to 49 UL.S.C. 341102 or §41103 .10 operate
Mights within the United States.

.14 -
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EXHIBIT 3
IN-KIND PROMOTIONS AND THEIR VALUATION METHOD

In-Kind Promutions may include any of ihe following, in which cvent they will be valued as
deseribed in the table below:

In-Kind Promaotion Methad of Valuation (In the cvent that
there is no independent ar third party cost
valuaton available. then the mutual
agreement method of valuution will apply)

COMPANY asaie/lugo included in Print:
xdvertisements ((2d space allocated to COMPANY) - (1ohal ad
*  Prini(c.g. newspuper. magaeine. spacc)] X cost of ad space
billboard)
*  Telcwision and cable Television:
*  Rudio [(ad space allocated oy COMPANY per trame)  (total
¢ Intemet (e . bannor ads. button ads, ad space per fratne)] X (totl cost per frame) X
links) (number of frames)

Note: (1 voice-over i3 provided, rate will be
increased SO% trom the schedule above,

Rudio:
(duration of COMPANY muntion) X (cost of ad
time)

[nternet:

(¢ad spacu allocated ta COMPANY) « (1atal ad
space)] X cost al'ud <pace: or

Value of ad space or link provided. as dctermincd by
COKt fo ulher third parties; or

Mutually aprecd on value: subject o independunt

verification
l('()MI’ANV name/logo included on in-Night Valuc of ad space provided. as determined by ¢t to
collateral ather third parties (¢.g., through standard rate cards
¢ Ticker jachets or pricing). or
¢ In-flight magazine
¢ Destinauon guides Mutually agreed on value: subject 10 independent
< [n-Night video verificution
e Tunetubles
*  Inscrt card with mcal
*  Ruarding passus
*  Nupkins
* Menus
=15 -
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COMPANY aame/logo included in direct mail
*  Allir:ty progran newslelier or statenent
¢ Duvct marketing campagns
*  Tickets sent by mail
*  Co-murkcting promotions

Aflinity pragram supplements
¢ Frec disguunted poings. miles
. Frec discounted inventany (c.g Lickets)
¢ ) ree discounited upgrades or ucher services

Passenger databasce informuation
¢ Afllinity program names
. Conmpetitive purchaser names (¢ g
passengurs who booked ravel ihrough
andther on-hine agency)
*  Ohher names, dnta. af contact information

Special peamoations
«  lixclusive promutions or fares available
only on Company Sitc

= Promotions oc fares available only on
Company Site or Airline Site

. Other

Value of ad space provided. as detemined by cost ta
other third parties (e.g . through standard rare cacds
of PrCing); ur

Mutuslly agreed on valuc. subject to independent
veriticution

IF discounted. value of discount 1o wtal cost of
cquivatent product (o other third parties; or

If frec value of product provided, as determined by
cost ta ather third parties. or

Mutually agreed an valuc, subject (o independent
veritication

Value of data provided. as determinned by cost to
ather third pantics (¢.g. cost per name X number of
names provided). or

Muitually agreed on value: subject (o independent
verification

(Value of discount to next lowest published tars) X
{(number of discounted trunsactivns booked through
Company Site): or

Mutually agreed on value, subject to independent
verification

(Value of distount to acext lowest published fare) X
(number of discounted trancactions booked through
Compuny Site) X (75%): or .

Mutually agreed on value: subject to independent
venificatiun

Ihe value of special promotions credited by
Compuny towards in-kind promotions will nin
exceed $1M in any |2 months period

T
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EXINBIT C

Licket Price
Year U-5150 1
2000 Y S
2001 S $
2002 s $
2003 $_ b
2004 S s
2005 $ b
2006 s )
2007 S_ L
2008 s b
2009 s $

!
|

-17.




Exhibit 5



They bought DSL for Lenny
without 2Wire's Lookup Service! LOOKUP SERVICE

- Featured Airlines

Travelocity.com”
A Sabese Company

Travelocity. com is featuring the following airline(s) for the cittes you have requested. If you
select a featured airline, only schedules and fares for that arline will be displayed. Chck below
to continue.

—— -
BRITISH AIRWAYS

The worlds favourite zirline

Flyi #sz‘_umg wﬁmxamﬁﬂocﬁzsmm
You won't am. it Mgk here for flights...

Or, chcjg i i W airlines.

| Help | Home |

| Travel Tools | Destin ol Deals | Shopping |

Featured
airline within
flight
reservation
path
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